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by a distinct provision in the charter. 3 There was in force a general 
law (Stat. 1905, p. 777), covering the granting of franchises by muni- 
cipalities, which opened in this way: "Section 1. Every franchise or 
privilege to erect or lay telegraph or telephone wires . . . shall be 
granted upon the conditions in this act provided, and not otherwise." 

This statute of 1905 was the only authority under which the city 
could grant a telephone franchise, and it is evident from the facts in 
the case that the supervisors followed the procedure laid down in this 
act, except in the one particular of adding the condition against alien- 
ation. Not only was this act the measure of authority for the action 
of the supervisors, 4 even if it had had no prohibitive provisions, but 
the act itself precludes by its very terms a city, which assumes to act 
under its authority, from transcending its provisions. Furthermore, 
§ 540 and § 361 (a) of the Civil Code provide for the alienation of their 
property by corporations, and telephone and telegraph companies are 
specifically mentioned. 6 Reading these provisions of the Civil Code 
with the general statute of 1905, the argument against the attempt of 
the City and County to insert a condition forbidding alienation is fur- 
ther strengthened. 

The decision of Judge Ellison was that the complaint did not state 
a cause of action, and seems unescapable under well settled rules of 
law. The City and County of San Francisco might have made pro- 
vision in its charter for the granting of franchises on such terms as it 
chose; but when it did not make any such provision, but left its su- 
pervisors to get their authority from the general statute, the super- 
visors were powerless to go outside the limitations of such authority. 
If they could add one condition, they could add more and more con- 
ditions, until the franchise purported to be granted was something 
quite different from that contemplated by law. The only alternative 
that was before the supervisors was to refuse to grant any franchise 
or to grant one in accordance with the law. Every superadded term 
or condition was nugatory. 8 

W. C. J. 

Interstate Commerce — Federal Employers' Liability Act. — The first 
Federal Employers Liability Act 1 was declared unconstitutional 
because it created a liability in favor of all employees of a railroad 
engaged in interstate commerce, whether the employees were engaged 
in such commerce or not. 2 The present act was then passed placing 



sFragley v. Phelan (1899), 126 Cal. 383, 58 Pac. 923. 

*Clouse v. City of San Diego (1911), 159 Cal. 434, 114 Pac. 573. 

5 South Pasadena v. Pasadena Land & Water Co. (1909), 152 Cal. 
579; 93 Pac. 490. 

6 City of Areata v. Green (1909), 156 Cal. 759, 106 Pac. 86. 
'U. S. Comp. St. Supp. (1909), p. 1148. 

2 Employers' Liability Cases (1907), 207 U. S. 463. 
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the liability on such carriers, but only in favor of those employees 
who are engaged in interstate commerce. 8 This act has recently been 
applied by the United States Circuit of Appeals of the Ninth Circuit 
in favor of a car repairer working on an empty car which was being 
refloored in the shops.* The court held that the car repairer was en- 
gaged in interstate commerce, because the car on which he was work- 
ing had been, and probably in future would be engaged in interstate 
commerce. Most of the decisions cited in support were under the 
Safety Appliance Act. 6 That was a penal statute requiring all inter- 
state commerce carriers to equip all cars with automatic couplers, etc. 8 
The movement of cars in interstate traffic is so connected with the 
movement of interstate commerce, that Congress might thus take 
jurisdiction of all cars used by an interstate carrier. But from the 
terms of the present Liability Act, Congress does not claim to regu- 
late all railroad employers. So while the car does come within the 
operation of the Safety Appliance Act, the workman repairing it does 
not come within the scope of the Liability Act. 7 

In declaring the Act of 1906 unconstitutional the Supreme Court 
mentioned " the many subjects which the act included wholly beyond 
the power to regulate commerce," specifically including "a railroad 
having shops for repair and construction work." 8 It would seem that 
we have an assertion of authority over the very field which the first 
act was condemned for including, and which it was supposed had been 
exempted from the operation of the second act. There have been 
two decisions from the Ninth Circuit under the present act which have 
applied it in favor of purely transportation employees, but which have 
defined the operation of the act as not including "instrumentalities 
that may be used for interstate traffic or interstate or both, but which at 
the time are not being used for either, as when engines or cars are 
undergoing repairs." 9 Neither of these decisions were noticed in the 
principal case. The eastern circuits while differing as to the exact 
point at which the statute is to apply, agree in holding that for an 
employee to be engaged in interstate commerce, he must be a train- 
man moving such commerce or be engaged in preparing track for its 
movement. 10 The only other case which allowed recovery to a car re- 



»U. S. Comp. St. Supp. (1911), p. 1322. 

* Nor. Pac. Ry. Co. v. Maerkl, 198 Fed. 1 (Aug., 1912). 

'Interstate Commerce Com. v. 111. Cent. Ry. Co., 215 U. S. 452 
(1910). 

«U. S. Comp. St. Supp. (1911), p. 1314. 

7 U. S. v. Wheeling & Lake Erie Ry. Co., 167 Fed. 198 (1908). 

8 Employers' Liability Cases, supra. 

8 Zikos v. Ore. Ry. & Nav. Co., 179 Fed. 183 (1910). Lamphere v. 
Ore. Ry. & Nav. Co., 193 Fed. 248 (1911). 

10 Pederson v. Del. Lackawana & Westn. Ry. Co., 198 Fed. 573 (May, 
1912); Heimback v. Lehigh Val. Ry. Co., 197 Fed 579 (May, 1912); 
Colasurado v. Cent. Ry. of N. J., 180 Fed. 832 (1910); Darr v. Bait. 
& Ohio Ry. Co., 197 Fed. 665 (June, 1912); Taylor v. Sou. Ry. Co., 178 
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pairer expressly distinguishes itself from such a case as this on the 
ground that the repairs were made in the yard on a loaded car simply 
stopped in transit. 11 It would seem that the boundary between the 
state and federal jurisdiction ought to fall between Johnson v. Great 
Northern Ry. Co. and the principal case. 

It appears that not only was this man not engaged in interstate 
commerce, but not even in " commerce " as that word is applied to a 
carrier. He was merely a carpenter with no more relation to trans- 
portation (railroad commerce) than another carpenter making a box 
for goods has to their sale (mercantile commerce). This is borne out 
by the fact that several large railroad systems 12 have made a practice 
of having this repair work done by an independent corporation organ- 
ized for that purpose or by the builder; thus showing that the function 
is of so ancillary a character that it need not be performed by the 
transportation company. Again, where state statutes have placed a 
similar liability on railroad companies, the state courts have held that 
they applied only to workmen engaged in the transportation service, 
and have refused to extend them to employees " not engaged in the 
hazardous business of operating railroads," ls and they have regarded 
a car repairer as not so engaged. 

It would seem that Chief Justice White foresaw just such a case 
when he said: "If the contention were well founded, it would extend 
the power of Congress to every conceivable subject, however inherently 
local; and would destroy the authority of the states as to all conceiv- 
able matters which from the beginning have been, and must continue to 
be under their control, as long as the Constitution endures." " 

R. W. M. 

Judgments — Service of Summons — Jurisdiction. — In Hamilton v. 
Hamilton, 1 recently decided by the District Court of Appeal, the ques- 
tion presented for decision was whether a judgment by default was 
subject to direct attack on the ground that the affidavit of service of 
summons was defective. It appeared from the affidavit that the de- 
fendant had not been served until after judgment, but from other evi- 
dence in the judgment roll it appeared conclusively that the affidavit 
was misdated, and that defendant had been regularly and duly served. 



Fed. 380 (1910); St. Louis, S. F. & Tex. Ry. Co. v. Seale, 148 S. W. 
1099 (1912). 

"Johnson v. Gt. Northern Ry. Co., 178 Fed. 643 (1911). 

12 Atchison, Topeka & Santa Fe Ry.; Chicago, Burlington & Quincy; 
Chicago Great Western; Illinois Central. 

18 M. K. & T. Ry. Co. v. Medaris, 60 Kan. 151; 55 Pac. 875 (1889); 
Foley v. Chicago, Rock Isl. & Pac. Ry. Co., 64 la. 644; 21 N. W. 125 
(1884). Lavallee v. St. P. M. & M. Ry. Co., 40 Minn. 249; 41 N. W. 
974 (1888). Breske v. Minn. & St. L. Ry. Co., 115 Minn. 386; 132 N. W„ 
337 (1911). 

14 Employers' Liability Cases, supra. 
1 (Oct. 15, 1912), 15 Cal. App. Dec. 445. 



